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Appellant Tony Bryan Guerrieri (“Guerrieri”) was found guilty after a jury

trial of knowing distribution of child pornography, and knowing possession of

child pornography.  The jury verdict required forfeiture of the computer equipment

used in the offense conduct.  The statutory maximum sentence the district court

could have imposed was 30 years (or 360 months).  The district court calculated

Guerrieri’s base offense level at 17 and added 20 levels of sentencing

enhancement.  Nine levels of enhancement are supported by a special jury verdict

and were not challenged by Guerrieri at the district court, and are not challenged

on appeal.  Guerrieri challenged the remaining 11 levels of enhancement.  The

district court rejected Guerrieri’s challenges, applied the considerations outlined

by the Supreme Court in United States v. Booker, 543 U.S. 220 (2005), and

imposed a sentence within the Guideline range of 262 months. 

After Booker, we review the district court’s sentence for unreasonableness. 

United States v. Menyweather, 431 F.3d 692, 694 (9th Cir. 2005).  In determining

whether the district court began with the correct Guideline sentence the “usual

standards of review apply: ‘[We] review[] the district court’s interpretation of the

Sentencing Guidelines de novo, the district court’s application of the Sentencing

Guidelines to the facts of this case for abuse of discretion, and the district court’s
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factual findings for clear error.’” Id. (quoting United States v. Kimbrew, 406 F.3d

1149, 1151 (9th Cir. 2005)).

Guerrieri argues that the 11 levels of enhancement must be supported by

clear and convincing evidence because the enhancement more than doubled his

sentence.  Even assuming that the clear and convincing standard of proof applies,

see United States v. Hopper, 177 F.3d 824, 833 (9th Cir. 1999); United States v.

Jordan, 256 F.3d 922, (9th Cir. 2001); United States v. Lynch, 437 F.3d 902, 916

(9th Cir. 2006) (en banc); but see United States v. Riley, 335 F.3d 919, 926-27 (9th

Cir. 2003), we hold that the record supports the 11 levels of enhancement by clear

and convincing evidence. 

 The district court imposed a 5-level upward adjustment pursuant to §

2G2.2(b)(4) because Guerrieri was involved in a pattern of activity involving the

sexual abuse or exploitation of a minor by sexually abusing his minor

stepdaughter.  The district court expressly found that this enhancement was proven

by clear and convincing evidence.  Guerrieri argues that the district court erred in

this determination.  The district court heard testimony from the victim prior to

sentencing.  The district court found her testimony credible.  This testimony was

sufficient to sustain the clear and convincing standard of proof.  See United States

v. Williamson, 439 F.3d 1125, 1139-40 (9th Cir. 2006).   The district court



1In his brief Guerrieri argues that the jury verdict cannot be used to support
the 2-level § 2G2.2(b)(2)(E) enhancement because, based on the indictment, it is
possible that the distribution occurred before April 30, 2003, prior to the
amendment of the distribution statute; and if this is true, the relevant portion of his
sentence would be subject to a maximum of fifteen rather than twenty years.  The
record does not support this argument.  According to the evidence presented at
trial, Guerrieri distributed a child pornographic image in late June, 2003, to a
Croatian resident.      
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imposed an additional 2-level upward adjustment pursuant to § 2G2.2(b)(2)(E)

because the offense involved distribution.  This adjustment is supported by the

jury’s verdict.1  That is, it was found true by the jury beyond a reasonable doubt

standard.  Further, it does not amount to impermissible double counting.  See

United States v. Speelman, 431 F.3d 1226, 1233 (9th Cir. 2005).  Finally, the

district court imposed a 4-level upward adjustment pursuant to § 2G2.2(b)(3)

because the offense involved materials that portray sadistic or masochistic conduct

or other depictions of violence.  The district court reviewed the images, and we

have reviewed them as well.  The district court’s determination that the adjustment

applies is supported by clear and convincing evidence.  See United States v.

Rearden, 349 F.3d 608, 614 (9th Cir. 2003). 

In addition, Guerrieri argues that the sentence was unreasonable overall. 

We disagree.  In Williamson, a post-Booker case involving child pornography, we

upheld a sentence as not unreasonable where “the district court considered the
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nature of circumstances of the offense, the need for the sentence imposed given

the seriousness of the offense, the kinds of sentences available, [] the range of

sentences available,” and made findings relating to prior sexual abuse by the

defendant.  439 F.3d at 1140-41.  Like Williamson, the district court here noted

that the Guidelines are advisory, applied the factors listed in 18 U.S.C. § 3553(a),

and determined that Guerrieri had previously sexually abused his stepdaughter. 

AFFIRMED.


